Beyond these specific concretizations of the
intergenerational principle, one must also
discuss the possibility of establishing a ge-
neral legal principle of intergenerational ju-
stice in the Constitution. In this regard, one
has to discuss whether the principle of in-
tergenerational justice conflicts with the de-
mocratic and popular sovereignty principles
that shape the Portuguese Constitution.
Today’s western democratic regimes stem
from 19th and 20th Century constitutional
regimes. In these, the constitutional appara-
tus was separated from the democratic form
of government in a way that the general
principles of the community could be in no
way subverted by popular and social pressu-
res or by democratic decisions of the majo-
rity. This classical liberal standpoint — that
we can observe in Locke, Kant or the Foun-
ding Fathers of the United States Constitu-
tion — regarded the independence of the
fundamental laws of the state as a prime cha-
racteristic of a free society.

That sovereignty of the constitution was
questioned by democratic theory. Rousseau
contended that the only acceptable origin of
a political constitution, and its subsequent
constraints on the life of the citizens, is the
original will of each citizen. Being ‘man
made’, the democratic constitution implies a
shift to a democratic conception of funda-
mental laws and a clear possibility of a recall
of sovereignty by the citizens. For that rea-
son, in a purely democratic framework the
possibility of a contract that ranges through
generations, with its own particular views,

necessities and purposes, is almost inexi-
stent. Since the powers of the citizens wit-
hin the democratic theory are absolute and
removed from the constraints of customs or
previous laws, there is no way to enforce a
law enacted by a previous generation.

In democratic theory, the post-modern state
of ‘liquid modernity’, as stated by Zygmunt
Bauman,' is the ability of the community to
reinvent itself at any time and free itself from
the constraints of past wills. Due to being
nothing more than past wills or past con-
straints, cross-generational justice principles
simply do not have applicability within a
community that decides to free itself from
the weight of past conceptions of future ge-
nerations.

In constitutional frameworks such as ours,
the interpretation of the constitution is a
mixture of liberal constitutionalism and the
idea of a democratic ownership of the state’s
fundamental laws. It is essential, therefore,
to assure that the latter interpretations do
not get a fundamental advantage over the li-
beral constitutional interpretations, in which
there is a place for independent representa-
tion of electors and for principles to stand
above the personal views and wills.

As Fareed Zakaria notes in The Future of
Freedom: Illiberal Democracy Home and Ab-
road* to obtain freedom for present and fu-
ture generations, the idea that democracy is
no more than an administrative power dele-
gation submitted to the episodically will of
the citizens must be rejected. In its place one
must adopt a more piercing and lasting per-

Post Conference Conclusions -
Some thoughts on the legal nature of future generations:
the recognition of an ante natalem protection?

by Marisa dos Reis’

he non-identity problem and the

question of non recognition of legal

personhood to people not yet born
or at least conceived (depending on the
country)? can be approached from a new
and creative point of view.
Most civil codes provide legal protection of
certain fundamental rights after death (posz
mortem protection) as well as guaranteeing
some rights to unborn persons (including
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the capacity to inherit, as in, e.g., the Portu-
guese, or the German civil codes or even the
Spanish foral civil codes). The Portuguese
Article 2033 says: (General principles) “Ca-
pable of inheriting are: the State, all persons
already born or conceived at the time of the
devolution of the inheritance and who are
not excluded by law. 2. The following have
also capacity to inherit by will or contractual
succession: a) the unborn not yet conceived,

ception of principles. Without this paradigm
shift, it shall be utterly impossible to grant a
strong standing of those principles, preven-
ting them from withholding any value across

generations.
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The German law (section 1923) reads: “Ca-
pacity to inherit (1) Only a person who is
alive at the time of the devolution of an in-
heritance may be an heir. (2) A person who
is not yet alive at the time of the devolution
of an inheritance, but has already been con-



ceived, is deemed to have been born before
the devolution of an inheritance; Section
2101: Subsequent heir not yet conceived (1)
If a person not yet conceived at the time of
the devolution of the inheritance is appoin-
ted heir, then in case of doubt it is to be as-
sumed that the person is appointed as
subsequent heir. If it does not reflect the in-
tention of the testator that the person ap-
pointed should be subsequent heir, the
appointment is ineffective. (2) The same ap-
plies to the appointment of a legal person
that comes into existence only after the de-
volution of the inheritance; the provision of
section 84 is unaffected.”

Similar legal dispositions (and even stronger,
concerning the protection of the non con-
ceived persons) may be found in the foral
civil law of Catalunya or Aragon. For in-
stance, the Civil Code of Catalunya says in
its Article 412-1: “Physical persons: 1. All
those who were already born or conceived at
the time of the devolution of the inheritance
and have survived to the deceased person. 2.
Children who are born under an assisted fer-
tilisation procedure in accordance with the
law after the death of one of the parents have
the capacity to inherit from the predeceased
parent.”’

I argued in my thesis, presented on the 14th
of June at the Faculty of Law, University of
Lisbon, that according to the principles of
human dignity and equality, we should treat
equal situations equally. It is the Principle of
Human Dignity which is behind this post
mortem protection of certain fundamental
rights. I can think of cases for the protection
of the deceased person’s memory, the right
to name and image, copyright,® etc.
Nevertheless, legal personhood ceases with
death. The Portuguese penal code, for in-
stance, foresees a crime of offences to the
memory of a deceased person, setting a limit
of 50 years for its prescription: Art. 185 (of-
fences to the memory of a deceased person)
“1 - Who, in any way, seriously offend the
memory of a deceased person shall be pu-
nished with imprisonment up to six months
or a fine up to 240 days. (...) 3 - The offence
is not punishable when it has been more
than 50 years on the person’s death.”
Thus, it appears that treating equal situati-
ons equally, if one should protect a memory
one should also protect an expectation — and
thus recognise a so-called ante natalem pro-
tection to the unborn.

This expectation could be tutored by the
same people who are entitled to defend the
rights of a deceased person (family mem-

bers). This approach may solve the dilemma
concerning the legal status of furure indivi-
duals but does not do so in the case of whole
generations, where it is not possible to iden-
tify its members. In this case, it seems more
plausible to think of the legal interests of 44
fuse and collective rights, which do not con-
cern a specific and determined individual,
but are rights that are based on solidarity to-
wards a group of people.

Taking the examples of Portugal and Brazil,
the Public Prosecution Service is competent
to intervene in court to defend these interests.
In fact, its statutes already ensure the repre-
sentation of children, the absent, the uncer-
tain, the unable, or the workers in the event
of labour disputes. The Portuguese statutes
read: Article 3 Jurisdiction 1. “The Public
Prosecution Service has special responsibility
for the following: a) To represent the State,
Autonomous Regions, local authorities, the
incapacitated, the unidentifiable or those
whose whereabouts are not known; b) To
take part in the execution of criminal policy
as defined by the organs of sovereignty; ¢) To
carry out penal action according to the prin-
ciple of legality;(...) e) In cases provided for
in law, to assume the defence of collective and
diffuse interests(...)...”

In Brazil, in 1993 the Complementary Law
n. 75 was created, providing the statutes of
the Public Prosecution Service in the whole
Federation. In its Article 6, (section VII), it is
read that the Public Prosecution Service pro-
motes civil and public investigation, as well
as public civil action for the protection of dif-
fuse and collective interests, for the indige-
children,

adolescents, elderly, ethnic minorities and the

nous communities, families,
consumer.® Thus, it appears that in its ratio
legis, the statutes impose that, if we recognise
some rights to future people (an ante natalem
protection, as I suggest), the Public Prosecu-
tion Service should represent these collective
interests from a generational dimension.

It would be, therefore, possible to have a legal
solution which would not lead the States to
incur more expenditure with the creation of
a political apparatus for the interest of future
generations. It would be important, however,
to create a Parliamentary Committee in order
to evaluate the potential future impact of new
laws.

From my point of view, from all the models
already existing or suggested in this Confe-
rence, the Finnish model seems to be the
most comprehensive, functional and dynamic
of all institutions so far established to protect
the interests of future generations. I firmly be-

lieve that future generations, as a group of un-
certain and unidentified individuals whose
interests are related to a wide range of fields
(economic and social policies, environment,
public debt, biomedicine, etc.) are better re-
presented by a collegial body such as a parlia-
mentary committee. This political solution
would allow, together with recognising the
Public Prosecution Service as the competent
institution to represent future generations, a
cheap and very efficient way of guaranteeing
their rights.
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