Fair balance

There remains the question of how can we
reconcile the inevitable tension between the
complaint of an actual individual who
claims to be victim, here and now, of a vio-
lation of his human rights and the rights of
future generations? Furthermore, where
should governments stand with regard to
their obligation to provide the greatest good
to the greatest number?

The difficulty is shown in Hatton and Others
v. the United Kingdom (2001), concerning
complaints of nuisances caused by the in-
crease of night flights in Heathrow airport
in London. The European Court stated in
its judgment that “zhe State can be said to
have struck a fair balance between [the inte-
rests of the economic well-being of the country]
and the conflicting interests of the persons af-
fected by noise disturbances, including the ap-
plicants. Environmental protection should be
taken into consideration by States acting wit-
hin their margin of appreciation and by the
European Court in its review of that margin,
but it would not be appropriate for the Euro-
pean Court to adopt a special approach in this
respect by reference to a special status of envi-
ronmental human rights.” Taking into ac-
count the measures taken by the domestic
authorities to mitigate the effects of aircraft
noise and the fairness and transparency of
the decision-making process, the European
Court concluded that there was no violation
of Article 8. However, a minority of five jud-
ges (against twelve) considered on the con-
trary that “reasons based on economic
arguments referring to ‘the country as a whole’

ocusing on children and their future
is a powerful way to transform the
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change into renewed implementation of su-

confused attempts to tackle climate

stainable development. Protecting children’s
rights to health and education for example,
and planning ahead for children’s future, is
not a hugely controversial idea. But when
applied to climate change it renews efforts
to focus decision making not on the short

without any Specific indications of the econo-
mic cost of eliminating specific night flights’ are
not sufficient. Moreover, it has not been de-
monstrated by the respondent State how and to
what extent the economic situation would in
fact deteriorate if a more drastic scheme —
aimed at ll'mz'ting m'g/ﬂt ﬂig/ﬂt:, /m/ving their
number or even halting them — were imple-
mented.” The minority pointed out that
“concern for environmental protection shares
common ground with the general concern for
human rights” and concluded that there was
a violation of Article 8 of the ECHR.

Conclusion

While the right to a healthy environment is,
as such, not protected by the ECHR, it is
possible to protect it indirectly if an indivi-
dual (not actio popularis) alleges that anot-
her ECHR right was violated. The right to a
healthy environment is therefore a judicially
enforceable right, at least in some of its
aspects. Nevertheless, it has to be compatible
with the general interests of the community:
a fair balance between all competing inte-
rests has to be found.
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Implementing intergenerational justice:
Children at the heart of policy making

term but on long term, more sustainable de-
cisions.

Climate science indicates that even the most
conservative predictions will have conside-
rable impacts on children, particularly those
in countries least responsible but most at
risk; the least developed nations. The
window of opportunity to prevent the worst
scenarios of climate change is fast closing
and many of the potential environmental

by Lucy Stone

impacts are likely to be irreversible. There-
fore, the current generation of adults alive
today will decide the fate of many generati-
ons to come. UNICEF UK explored how
focusing on child rights provides an oppor-
tunity to implement intergenerational ju-
stice in the context of climate change.

The United Nations Convention of the
Rights of the Child (CRC) is the most wi-

dely ratified international human rights
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treaty in history. The CRC enshrines speci-
fic rights of all children with principles of re-
spect for the views of the child, best interest
of the child, non-discrimination and the right
to life, survival and development. This provi-
des a useful framework for guiding decisions
about the scale and speed of the transition
from fossil fuel based economies to low car-
bon modes of development. It also provides a
framework for international payments from
countries with historical responsibility for
greenhouse gas emissions to countries bearing
the brunt of the impact but with little contri-
bution to the problem.

Intergenerational principles have been used in
the UK to argue for greater spending by the
current generation rather than delaying spen-
ding for future generations (who it is argued
may be better able to pay, or have better tech-
nological means of adapting to the changes).
Lord Stern was commissioned by the previous
UK government to conduct an analysis of the
economics of climate change. He concluded
that the economic decisions on climate change
(how much to spend on a low carbon transi-
tion now, and how much the future costs of
inaction may be) have such great potential im-
pact that it is essentially an ethical decision:
“Questions of intra- and inter-generational
equity are central. Climate change will have se-
rious impacts within the lifetime of most of those
alive today. Future generations will be even more
strongly affected, yet they lack representation in
present day decisions.”!

A social contract based on intergenerational
justice agrees that each generation passes on
the land, country or world in a better or no
worse state that it was received. Options and
opportunities should be the same or increa-
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sed for children as it was for their parents
and grandparents. This principle can be
found in the creation of a Trust for future
beneficiaries, in conservation and land ma-
naged on behalf of the nation (e.g. National
Trust).

A child rights approach to climate change
would ensure that the views of children are
heard on key policy decisions, and that go-
vernment decisions are made in the best in-
terests of the child. Considering the huge risk
of climate change to child health and deve-
lopment both in the UK and internationally,
this should mean action on mitigating green-
house emissions, investing in a low carbon
economy and adequate support for children
in developing countries. A first step to a child
rights approach has been taken with the esta-
blishment of a ‘youth panel’ by the Depart-
ment for Energy and Climate Change, to
consult young people on key policy decisi-
ons. But action on support for low carbon
industry, penalties for greenhouse gas emis-
sions, and financing for adaptation in deve-

loping countries, is not yet happening at the
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scale required to avert the impacts on child
rights that has been forecast.

The new UK coalition government has al-
ready stated that: “we need to protect the en-
vironment for future generations, make our
economy more environmentally sustainable,
and improve our quality of life and well-
being.” A child rights framework could en-

sure this vision becomes reality.

Notes:
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The Failure of Copenhagen and its consequences
for International Relations 4y pr. Marisa Matias

Imost everything has been said

about the Copenhagen Summit:

its failure, the disappointment, the
unrealised goals, a new global order, the re-
configuration of power relations, the new
‘maps’ for inter-relations, the role of the
United States and China, the news spaces
generated by the counter-summit and the
organization of the Cochabamba meeting
on the rights of Mother Earth, the emer-

36 Intergenerational Justice Review
Volume 10 - Issue 1/2010

gence of a new civil society. Without unani-
mous agreement, the problems emerging
from climate change raise important questi-
ons that demand reflection and action. One
of the key issues is the role of the United Na-
tions in the governance of climate change
and the renewal of discussions regarding a
dedicated commission inside its structure.
Another important matter involves the at-
tempts, mainly by some Latin American

countries, to create an International Court
to deal with climate ‘crimes’. Finally, there is
a transversal debate that cuts across all afo-
rementioned dimensions: what is the role of
politics in dealing with climatic problems
and climate justice. How can our politics
deal with a possible new global order toget-
her with issues of climate justice and issues

of redistribution?



